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STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION, REC'D & F*LE0
DOCKET NO.

JUN 2 9 1995
)
(

STATE OF MAINE,

CLERK OF COURTS
KENNEBEC COUNTY

Plaintiff,
CONSENT DECREE
(Defendant Dennis Kaylor)

v.
CAPITAL ADVERTISING, INC.,
a Maine Corporation; DENNIS
KAYLOR, KEVIN FRANCOEUR,
NICHOLAS PAGLIA, WAYNE
CARTWRIGHT and KATHERINE
PARYLAK,
Defendants.

Plaintiff, State of Maine, filed its Verified Complaint
in the above-captioned matter on August 19, 1992.
and Defendant,

Dennis Kaylor ("Defendant"),

to

of

the

entry

this

Consent

Decree

Plaintiff

have consented

without

trial

or

adjudication or any issue of fact or law herein and for
purposes

of

settlement

only

and

without

this

decree

constituting any evidence against, or an admission by, any
party with respect to such issues and with Defendant denying
the allegations in the Complaint,

it is hereby ORDERED and

the entry shall be as follows:
1.

This

Court

has

jurisdiction

over

the

subject

matter of this action and has jurisdiction over the parties
consenting to this Decree.

The Complaint states claims upon

which relief may be granted against the Defendants under the
Unfair

Trade

Practices

Act,

5 M.R.S.A.

Sections

206-214

(1989 and Supp.

1992)

and the Consumer Solicitation Sales

Act, 32 M.R.S.A. Sections 4661-4671 (1988 and Supp. 1992).
2.

Defendant,

his

agents,

employees,

assigns,

independent contractors, successors or other persons acting
for

the

Defendant

or

under his

control,

are

permanently

enjoined and restrained from:
A.
with

the

Making
solicitation

of

any misrepresentations
money

or

other

in connection

valuable

consideration from consumers, including but not limited to:
(1)

Misrepresenting

soliciting on behalf

that

Defendant

of a business that

is conducting

is
a

promotional event;
(2)

Misrepresenting the actual retail value

of awards or prizes which solicited consumers are eligible
to receive;
(3)

Misrepresenting the actual retail value

of merchandise offered for sale to solicited consumers;
(4)

Misrepresenting the quality or nature of

merchandise offered for sale to solicited consumers;
(5)

Misrepresenting

that

dissatisfied

consumers will be entitled to receive a refund;
(6)

Misrepresenting

that

consumers

have

a

chance to win one of several different prizes;
(7)

Misrepresenting

that

consumers'

photographs may be used in magazine or other advertisements;

(8)

Misrepresenting that the amount of money

solicited from the consumer is less than the retail value of
the merchandise offered for sale;
(9)

Misrepresenting that the amount of money

solicited from the consumer is less than the actual retail
value of the award or prize which the consumer is eligible
to receive; and
(10) Misrepresenting that the amount of money
solicited from the consumer is less than the combined retail
values of the merchandise offered for sale and the prize or
award which the consumer is eligible to receive.
B.
solicited
refusal

Contacting

consumer who

by

telephone

has expressed

any

previously

an unwillingness

to send money or other valuable

or

consideration to

Defendant or his employer;
C.

Violating any provision of the Unfair Trade

Practices Act,
with

the

5 M.R.S.A. Sections 206-214,

solicitation

of

money

or

in connection

other

valuable

consideration from consumers; and
D.

Violating

any

provision

Solicitation Sales Act, 32 M.R.S.A.

of

the

Consumer

Sections 4661-4671,

in

connection with the sale of merchandise to consumers.
3.

A.

Pursuant to 5 M.R.S.A.

Section 209

(Supp.

1992), Defendant shall pay to the Department of the Attorney
General

$3,000

in

restitution

which

payment

shall

be

deposited into the Restitution Fund established pursuant to
paragraph 4(B) of the Consent Decree entered into by Co-

Defendants Kevin Francoeur and Capital Advertising, Inc. as
approved by this Court on May 17, 1993.

Restitution shall

be

pursuant

distributed

procedure

to

eligible

consumers

set forth in the Francoeur/Capital

to

the

Advertising,

Inc. Consent Decree.
4.
the

Nothing in this Decree shall be construed to limit

legal

rights

and

remedies

that

may

otherwise

be

available to consumers who paid money to Capital Advertising
for the purchase of merchandise.
5.

Jurisdiction is retained by this

purpose of

enabling

any party to

court

this Consent

for the

Decree

to

apply to this court at any time for such further orders as
may

be

necessary

for

the

construction,

modification,

enforcement or any other provision of this Decree,
punishment

pursuant

to

5

M .R .S .A . Section

209

or

and for
for

any

violation of the provisions of this Decree.
The undersigned,

with the knowledge of the terms of

BARRY j y BOBBINS, ESQ.
Counsel for Dennis Kaylor

STATE OF MAINE
KENNEBEC, SS*

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-92-386

STATE OF MAINE
Plaintiff
)
)

v

CONSENT DECREE
(Defendants Capital Advertising
Inc. and Kevin Francoeiur)
fv

CAPITAL ADVERTISING, INC.,
ET ALS.
MAY 1 4
Plaintiff, State of Maine, filed its Verified : C G ^ i ^ n ¥ iJiii
the above-captioned matter on August 19, 1992.

Plaintiff and

Defendants Capital Advertising, Inc. and Kevin Francoeur
(hereinafter referred to as "Defendants"} have consented to the
entry of this Consent Decree without trial or adjudication or
any issue of fact or law herein and for purposes of settlement
only and without this Decree constituting any evidence against,
or an admission by, any party with respect to such issues and
with Defendant denying the allegations in the Complaint, it is
hereby ORDERED and the entry shall be as follows:
1.

This Court has jurisdiction over the subject matter of

this action and has jurisdiction over the parties consenting to
this Decree.

The Complaint states claims upon which relief may .

be granted against the Defendants under the Unfair Trade
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Practices Act, 5 M.R.S.A. § § 206-214 (1989 and Supp. 1991) and
the Consumer Solicitations Sales Act, 32 M.R.S.A. § § 4661-4671
(1988 and Supp. 1991).
2.

Defendants, their agents, employees, assigns,

independent contractors, successors, or other persons acting
for the Defendants or under their control, are permanently
enjoined and restrained from:
A.

Making any misrepresentations in connection with

the solicitation of money or other valuable consideration from
consumers, including but not limited to:
(1) Misrepresenting that Defendants are operating
a business that is conducting a promotional event?
(2) Misrepresenting the actual retail value of
awards or prizes which solicited consumers are eligible to
receive;
(3) Misrepresenting the actual retail value of
merchandise offered for sale to solicited consumers?
(4) Misrepresenting the quality or nature of
merchandise offered for sale to solicited consumers?
(5) Misrepresenting that dissatisfied consumers
will be entitled to receive a refund?
(6) Misrepresenting that consumers have a chance
to win one of several different prizes?
(7) Misrepresenting that consumers' photographs
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may be used in magazine or other advertisements placed
by Defendants;
(8) Misrepresenting that the amount of
money solicited from the consumer is less than the retail
value of the merchandise offered for sale;
(9) Misrepresenting that the amount of
money solicited from the consumer is less than the actual
retail value of the award or prize which the consumer is
eligible to receive; and
(10) Misrepresenting that the amount of
money solicited from the consumer is less than the combined
retail values of the merchandise offered for sale and the
prize or award which the consumer is eligible to receive.
B.

Contacting by telephone any previously solicited

consumer who has expressed an unwillingness or refusal to
send money or other valuable consideration to Defendants;
C.

Violating any provision of the Unfair Trade

Practices Act, 5 M.R.S.A. § § 206-214, in connection with
the solicitation of money or other valuable consideration
from consumers; and
D.

Violating any provision of the Consumer

Solicitation Sales Act, 32 M.R.S.A. § § 4661-4671, in
connection with the sale of merchandise to consumers.
3.

Defendants shall hereinafter maintain accurate and

complete books and records of their activities conducted in or
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from the State of Maine in connection with the solicitation of
money or other valuable consideration from consumers and shall
keep such books and records available for inspection by the
Attorney General for a period of three years after the
conclusion of each specific solicitation.
4.

A.

Pursuant to 5 M.R.S.A. § 209 (Supp. 1992),

Defendants shall pay restitution to all eligible consumers by
means of the Restitution Fund to be established pursuant to
paragraph 4(B).

A consumer is eligible to make a claim for

restitution if 1) he paid money to Capital Advertising for the
purchase of merchandise, 2) his money has not already been
refunded by Capital Advertising, and 3) he requests a refund of
his money.

All consumers whose names appear in the records of

Capital Advertising as having paid money to Capital Advertising
and did not receive a refund from Capital Advertising will be
sent a letter (attached hereto as Exhibit 1) by the Department
of the Attorney General within 45 days of court approval of the
Consent Decree informing them of this settlement and their
right to make a claim for restitution.

Any consumer who elects
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to make a claim for restitution will be requested to complete
and return the Request For Refund Form (attached hereto as
Exhibit 2) which will be included with the letter.

A consumer

will become eligible for restitution upon receipt by the
Department of the Attorney General of the Request for Refund
Form.

The deadline for return of the Request for Refund Form

shall be 45 days from the date the letter is sent.

Consumers

who have already filed complaints against Capital Advertising
with the Department of the Attorney General and who have not
received a refund from Capital Advertising shall be deemed to
have satisfied the request for refund requirement and will be
included in the list of consumers eligible for a refund
regardless of whether the Request for Refund Form is returned.
Consumers whose Request for Refund Forms are received after the
45 day deadline shall be deemed ineligible for restitution from
the Restitution Fund.
B.

Restitution shall be paid to consumers from a

fund, hereinafter referred to as the Restitution Fund,
established for this purpose.

The Restitution Fund will be

funded by the total sum of Defendants' money subject to this
Court's attachment order dated August 19, 1992.

The

Restitution Fund may also be funded by any restitution payments
made by Defendants Kaylor, Paglia, Parylak, and/or Cartwright
within 30 days of the date of this Consent Decree.

Restitution
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shall be distributed to eligible consumers within 60 days of
the deadline for receipt of the Request for Restitution Form.
C.

The total amount of restitution for which a

consumer is eligible, prior to application of the pro rata
formula set forth in subparagraph D, shall be determined at the
sole discretion of the Attorney General based on a review of
information provided by the consumer and a review of
Defendants' business records.
D.

In the event that the total amount of restitution

requested exceeds the total amount of money in the Restitution
Fund, eligible consumers shall be paid restitution pursuant to
the following pro rata formula: the total amount of money in
the Restitution Fund shall be divided by the total amount of
requested restitution in order to determine the reimbursement
ratio; the reimbursement ratio shall then be multiplied by the
amount of restitution for which each consumer is deemed
eligible.

Regardless of the amount of restitution for which a

consumer may be eligible, within the context of this
subparagraph, no consumer shall receive restitution in excess
of $3500 from the Restitution Fund.
E.

In the event that the total amount of restitution

requested is equal to or less than the total amount of money in
the Restitution Fund, eligible consumers shall be paid
restitution in an amount determined at the sole discretion of
the Attorney General based on a review of information provided
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by the consumers and review of Defendants' business records.
F.

The costs of administration of the restitution process

shall not exceed $2500 and will be paid from the Restitution
Fund.
5.

Pursuant to 5 M.R.S.A. § 209 and 15 M.R.S.A.

(Supp. 1992), Defendants are also ordered to pay $20,000 in
investigative costs, costs of suit, and attorneys' fees.

Any

money remaining in the Restitution Fund after restitution has
been paid to all eligible consumers shall be applied toward
payment of costs and attorneys' fee.
6.

Pursuant to 5 M.R.S.A. § 209, (Supp. 1991), Defendants

are also ordered to jointly pay a civil penalty of $100,000 to
the Department of the Attorney General for violations of 5
M.R.S.A. § 207.

Any money remaining in the Restitution Fund

after restitution has been paid to all eligible consumers and
costs and fees have been paid to the State shall be applied
toward payment of the civil penalty.

The Attorney General

shall deposit the money into an interest bearing account and
pursuant to 5 M.R.S.A. § 209, shall use the money, plus any
interest accrued, in the carrying out of the Unfair Trade
Practices Act.
7.

The total amount of Defendants' liability pursuant to

this Consent Decree shall not exceed the total amount of
Defendants' money subject to this Court's attachment order
dated August 19, 1993.

8.

Nothing in this decree shall be construed to limit the

legal rights and remedies that may otherwise be available to
consumers who paid money to Capital Advertising for the
purchase of merchandise.
9.

Jurisdiction is retained by this court for the purpose

of enabling any party to this Consent Decree to apply to this
court at any time for such further orders as may be necessary
for the construction, modification, or enforcement or any other
provision of this Decree, and for punishment pursuant to 5
M.R.S.A. § 209 for any violation of the provisions of this
Decree.
The undersigned, with the knowledge of the terms of this

Mi c h a e l a . f e l d m a n , e s q .
counsel for Kevin Francoeur
and Capital Advertising, Inc.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-92-

STATE OF MAipi
,KENNEBEC, SS,

STATE OF MAINE
Plaintiff
v.
CAPITAL ADVERTISING/ INC.,
a Maine corporation,
DENNIS KAYLOR, KEVIN
FRANCOEUR, NICHOLAS PAGLIA,
WAYNE CARTWRIGHT, AND
KATHERINE PARYLAK,
Defendants
I.
1.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

VERIFIED COMPLAINT
(Injunctive Relief)

IN 'RODUCTION

This is an action under the Unfair Trade Practices

Act, 5 M.R.S.A. § § 206-214 (1989 and Supp. 1991) and the
Consumer Solicitation Sales Act, 32 M.R.S.A. § § 4661-4671
t
(1988 & Supp. 1991) to obtain declaratory relief, a
preliminary and permanent injunction prohibiting Capital
Advertising, Inc,, Dennis Kaylor, Kevin Francoeur, Nicholas
Paglia, Wayne Cartwright, and Katherine Parylak (hereinafter
referred to as "Defendants") from engaging in unfair and
'deceptive conduct, an accounting, restitution, and civil
penalties.
2.

This case involves a nationwide telemarketing

operation that sells merchandise of nominal value by means of
fraudulent representations to consumers —
elderly —

most of whom are

that they are "guaranteed" to receive a "major

award" such as $5,000 cash, a "top of the line" home audio
entertainment center or a diamond and sapphire bracelet if
they purchase Defendants' merchandise,

Defendants use these,

and other false representations described in detail
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below, to induce consumers to purchase Defendants' merchandise
which consists primarily'of poor ’quality, inexpensive office
products such as pen sets and calculators.

While Defendants'

costs for the merchandise sold to consumers is nominal at
best, Defendants charge consumers from several hundred to a
thousand dollars for the merchandise.

Some consumers who

purchase the merchandise never receive either the merchandise
or the major award.

Those who do receive the merchandise

and/or the award are shocked by the poor quality and
inexpensive nature of the items.

The retail value of the

merchandise and the awards is substantially less than the
amount of money paid by the consumers.
II.
3.

i

PARTIES AND JURISDICTION

Plaintiff, State of Maine, a sovereign state, by and

through the Attorney General, commences this action under 5
M.R.S.A, §§206-214 (1989 and Supp. 1991), commonly known as
the Unfair Trade Practices Act, and 32 M.R.S.A. § § 4661-4671
(1988 & Supp. 1991), commonly known as the Consumer
Solicitation Sales Act, to protect the public by preventing
and restraining Defendants from engaging in violations of the
Unfair Trade Practices Act and the Consumer Solicitation Sales
Act.
• 4.

Defendant Capital Advertising, Inc., is a corporation

duly incorporated under the laws of the State of Maine with a
principal place of business in Scarborough, Maine.
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5.

Defendant Kevin Francoeur is the president of Capital

Advertising, Iric. Defendant Francoeur is a resident of the
State of Maine and is believed to reside in the vicinity of
the City of Auburn.
6.

Defendant Dennis Kaylor is the general manager of

Capital Advertising.

Defendant Kaylor is a resident of the

State of Maine and is believed to reside in the vicinity of
the City of Portland.
7.

Defendant Nicholas Paglia is an employee of Capital

Advertising.

Defendant Paglia is a resident of the State of

Maine and is believed to reside in the vicinity of the City of
Portland.
8.

i
Defendant Wayne Cartwright is an employee of Capital

Advertising.

Defendant Cartwright is a resident of the State

of Maine and is believed to reside in the vicinity of the City
of Portland.
9.

Defendant Katherine Parylak is an employee of Capital

1Advertising, Defendant Parylak is a resident of the State of
Maine and is believed to reside in,the vicinity of the City of
Portland.
Ill.

STATUTORY BACKGROUND

Unfair Trade Practices Act
10. The operative provision of the Unfair Trade Practices
Act ("UTPA"), 5 M.R.S.A. § 207, renders it unlawful to engage
in any unfair or deceptive acts or practices in the conduct of
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any trade or commerce.

Intentional violations of the UTPA are

subject to a penalty of up to $10,000 per violation,
Consumer Solicitation Sales Act
11. The Consumer Solicitation Sales Act provides the
statutory framework for the regulation of the sale of ,
merchandise which is accomplished in connection with or as a
result of a salesman's direct contact, including but not
limited to a personal visit or telephone call to a consumer,
at a place other than the salesman's place of business, when
the initial contact is unsolicited by the consumer.

32

M.R.S.A. § 4662.
12. Included in that statutory framework is the

,

requirement that when any merchandise is sold or contracted to
be sold in connection with a salesman's direct contact at a
place other than the salesman's place of business and the
initial cdntact is not initiated by the consumer, the contract
shall be in writing, bear the signature of- the seller and
consumer, contain the date of the transaction, the terms of
the sale or offer, the name and mailing address of the
seller's permanent place of business, and a statement of the
consumer's right to avoid the contract.

32 M.R.S.A. § 4662.

The consumer's right to avoid the contract'may be exercised by
giving notice in writing, within three full business days
following the day on which the contract or sale was made, of
the consumer's intent not to be bound by the sale.
M.R.S.A. § 4663.

32
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13. The Consumer Solicitation Sales Act further specifies
that making misrepresentations, creating'false impressions 'and'
making false promises are all prohibited practices for sellers
under the Act.

32 M.R.S.A. § 4671.

14. Any violation of the provisions of the Consumer
Solicitation Sales Act is a violation of the Unfair Trade
Practices Act.• 32 M.R.S.A. § 4670.
IV. FACTS
15.

In early 1992, Defendant Capital Advertising, a

telemarketing business located in Auburn, Maine, was started
by Defendant Kevin Francoeur,

Prior to starting Capital

Advertising, Defendant Francoeur worked in the telemarketing

\

industry in Florida.
16. In approximately June 1992, Defendants Paglia,
Parylak, Cartwright, and Kaylor came to the State of Maine
from the State of Nevada for the sole purpose of operating a
telemarketing business.

Defendants Paglia, Parylak,

'Cartwright, and Kaylor were all previously employed by
American Clearing House, a telemarketing business located in
Las Vegas, Nevada.

Defendant Kaylor was the general manager

of American Clearing House and oversaw its day to day
operations.

Defendant Paglia worked as a floor supervisor

supervising telephone solicitors and as a sales training
officer.

Defendants Parylak and Cartwright worked as "front

salesmen", solicitors who made the initial contact with
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consumers.

Defendant Parylak also worked as a "reloader", a

salesman who resolicits consumers'who have already sent money
to the telemarketer on a least one prior occasion, and as a
"no saler", a salesman who contacts consumers who refused to
send money when contacted by a front salesman.

A no saler

uses very high pressure tactics to induce the consumer to send
money to the company.
17. Defendants Paglia, Parylak, Cartwright, and Kaylor,
while employed at American Clearing House, engaged in conduct
similar to that engaged in by Capital Advertising, Inc. in the
State of Maine.

As a result of their conduct in Nevada,

American Clearing House became the focus of an investigation
and administrative action by the Nevada Consumer Affairs
Division.

The administrative action resulted in an Assurance

of Discontinuance by American Clearing House.

After American

Clearing House signed the Assurance of Discontinuance,
Defendants Paglia, Parylak, Cartwright, and Kaylor left
'American Clearing House and came to the State of Maine for the
express purpose of setting up their own telemarketing business.
18. Defendants Paglia, Parylak, Cartwright and Kaylor
joined with Defendant Francoeur in the operation of Defendant
Capital Advertising, Inc.

Shortly after the four former

American Clearing House employees came to Maine, Defendants
opened a second office in Scarborough, Maine.
19. The telemarketing business operated by Defendants at
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their Auburn and'Scarborough locations is conducted in a
manner identical to the manner in which Defendants Paglia,
Parylak, Cartwright, and Kaylor conducted business at American
Clearinghouse.

Defendants' conduct is described below.

20. In the course of their telemarketing "business",
Defendants employ numerous individuals to solicit consumers by
telephone on a-nationwide basis and inform them that they have
been selected to receive a "major award" or’a "top prize".
21. The majority of consumers contacted by Defendants are
elderly.

Many are in their eighties.

Defendants often are

aware of the age of the consumer at the time the solicitation
is made.

Defendants obtain from other telemarketing companies
t
documents known as "lead cards" which provide them with
information on the consumer, including name, address, date of
birth, and telephone number.
22. Defendants provide their telephone solicitors with a
written script that is used throughout the course of the
'solicitation.

(A copy of the script is attached to this

Complaint and made a part hereof as Exhibit 1.)
23. In addition to providing the telephone solicitors
with a written script, Defendants also provide the solicitors
with a document entitled "OBJECTIONS AND REBUTTALS" (a copy of
which is attached hereto and made a part hereof as Exhibit
2) . This document provides prepared responses to the most
common questions and objections posed by reluctant consumers.
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For example, if a consumer asks why it is necessary to pay
money in order to receive the major award, Defendants instruct
their solicitors to respond, "...if all we did was hand out
awards we would have been out of business a long time ago."
24. Defendants inform solicited consumers that they are
"guaranteed" to receive one of five major awards: $5,000 cash,
a "genuine" 10K diamond and sapphire bracelet, a "state of the
art" 25" big screen television, a "top of the line" audio home
entertainment system, or $2500.

Defendants refuse to disclose

which of the five prizes will be awarded to the consumer on
the grounds that disclosure of that information would
disqualify the consumer.
25. After Defendants inform consumers that they are
guaranteed to receive one of the five awards and have
requested a photograph of the consumer to be used in an
advertisement, Defendants inform the consumer that in order
for the consumer to receive the award, Defendants need an
;"invoice" from the consumer in order to show that the consumer
is an "active customer".

Defendants then state that they will

send the consumer a package of their most popular gift items,
referred to as the "Executive Gift Pack" at a cost of $649,50
to the consumer.

Defendants claim that they must be able to

.show that the consumer is an "active customer" in order for
the award to be legal.

Specifically, Defendants' telephone

script provides as follows:

9

Second of all, we do need an invoice, to show that
these major awards went to an. active customer and not
someone's friend or relative in the firm here,..' So
we simply send you a variety pack of our most popular
gift items. The Executive Gift Pack. Your cost on
that will be just $649.50 and that's all. Can you
handle that comfortably? Right along with your order
will be your major award, within about 21 working
days. And like I said, your picture may be placed on
a.single page advertisement and would only appear in
respectable magazines like Cosmopolitan, Vogue,
People, and magazines of that caliber.
Is that
acceptable to you? GOOD!
Defendants describe the items included in the gift pack as
suitable for the consumer to give as gifts to friends and
relatives,
26. If the consumer expresses an unwillingness to pay
$649.50 in order to receive the major award, Defendants
bargain with the consumer until an amount is agreed upon; the
lowest amount of money is typically $299.

After reaching an

agreement with the consumer, Defendants arrange for Federal
Express tb pick the check up at the consumer's home, usually
within two hours of the solicitation.

Defendants tell

consumers that their gift pack will be sent upon receipt of
the money and that their major award will be sent in 21 days.
27. If a consumer does not initially agree to send money
to Defendants in order to receive Defendants' merchandise and
their major award, Defendants make repeated telephone calls to
the consumer in an attempt to wear the consumer down.
Defendant Katherine Parylak frequently acts as a "no saler" —
a solicitor who telephones consumers who initially refused to
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send money to obtain the major award.

Defendant Parylak and

other "no salers" within Defendants' organization use hard
sell tactics in order to persuade reluctant consumers to send
money to Defendants.

In some instances, Defendants telephone

consumers numerous times a day for weeks at a time until the
consumer eventually agrees to send Defendants the requested
amount of money or stops answering the telephone or until
Defendants finally stop calling.

In one instance, Defendants *

called a consumer who had already paid money to interest her
in a second promotion,

She said she was not interested.

The

next day, a Friday, Defendants called again and when the
consumer restated that she was not interested, Defendants
continued to call her every few minutes for the rest of the
day until she turned on her answering machine.

The following

Monday, Defendants called her at 8:00 a.m. and every few
minutes for the rest of the day.

This consumer is 80 years

old.
28.

Consumers who pay money to Defendants do so with the

expectation that they will be receiving a major award of
substantially greater value than the amount of money paid to
Defendants.

Defendants1 written and oral statements to

consumers as well as the text of the telephone script and
"objections/rebuttals" document all create the impression that
the consumer is guaranteed to receive a major, top, or
“fabulous" award that he or she will be very happy with.
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Despite Defendants' exaltations that anyone would be happy to
receive their’ products, in fact, very few consumers are
pleased with the merchandise sent to them by Defendants,
29. Defendants'

"Executive Gift Pack" typically consists

of virtually worthless pen sets and calculators, the retail
value of which is substantially less than the amount of money
paid by the solicited consumer.
30. Defendants' "major awards" are also of nominal retail
value.

For example, although Defendants instruct their

solicitors to tell consumers that the "genuine 10K diamond and
sapphire bracelet" is valued at $1100, the actual appraised
value of the bracelet is less than $100.

The "top of the
i
line" home audio entertainment center is a reconditioned

Emerson turntable and cassette deck which is also valued at
less than $100.

The only major award presently being

distributed by Defendants is the bracelet.
31. Defendants freguently fail to provide consumers with
one of the five "major awards" guaranteed to the consumer.

In

those instances when an award is provided, the award is the
diamond and sapphire bracelet valued at less than $100.

For a

period of time Defendants also provided some consumers with
the reconditioned Emerson stereo components described above.
32. Defendants also often fail to provide consumers with
the gift pack.

In other instances, Defendants provide

consumers with both the "Executive Gift Pack" and the "major
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award."

Even when the consumer is provided with both,

however, their combined value is a best $2'00 despite the fact
that consumer has sent Capital Advertising a minimum of $299,
and often more.
33. Consumers who do receive merchandise from Defendants
are surprised and dismayed at the inferior quality and
inexpensive nature of the items.
returns of merchandise.

Defendants do not accept

Defendants offer additional

merchandise to consumers who complain of the poor quality and
request return of their money.
34. Defendants exacerbate their misrepresentations by
"reloading" consumers who have made a previous purchase.
Specifically, Defendants again contact those consumers by
telephone and repeat the sales procedure in an attempt to
induce them to send even.greater amounts of money in order to
receive yet another guaranteed major award or "bonus".

Often,

at the time of the second, third, or fourth solicitation, the
consumer has yet to receive the promised merchandise from
previous solicitations and is unaware of the worthless quality
of thé goods.
35. In one instance of reloading, a 43 year old man was
solicited a second time after paying $350 and receiving cheap
calculators and reconditioned Emerson stereo components, the
quality of which he complained about to Defendants.

During

the second solicitation, he was told that he had won $10,000,
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but that he would have to send Defendants $3,999 in order to
collect his award.

Despite 'Defendants urging, the consumer

did not send the money.

He also never received the major

award promised to him during the first solicitation.

In

another instance, an 80 year old woman was solicited by
Defendants for a third time, after already having sent a total
of $899 and having received nothing in return.

She went to

the bank, withdrew money from a certificate of deposit and
mailed Defendants a check for $600.

Shortly thereafter, an

officer from her bank telephoned her and informed her that he
felt she was participating in a scam.

She agree to allow the

bank to place a stop payment on the check.

Other consumers

have not been so fortunate.
36.

In some instances, when Defendants solicit a

"reloaded" consumer, they inform the consumer that he or she
has won an award in Defendants1 VIP contest.

The VIP or

"bonus" awards consist of $10,000 cash, 10 ounces of gold, a
6 lx 9 f oriental rug, $5,000 in cash, or a complete home
entertainment center.

As with the initial solicitation, the

reloaded consumer is asked to send in a substantial sum of
money for the purchase of Defendants' promotional items in
order to receive the VIP award.

.As is the case with the

initial solicitation, the majority of "reloaded" consumers are
elderly.

Several consumers have complained that they received

nothing at all from Capital Advertising when a second or third
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check was sent to the company in subsequent "promotions."
37. Défendants attempt to justify their request for money
by stating that the consumer must be an "active customer" in
order to receive the major award that has already been
guaranteed to them.

Defendants’ implication that it is a

business with regular customers constitutes a
misrepresentation intended to create the false impression, that
Defendants operate a legitimate business that is actually
conducting a promotional event.

In fact, Defendants' sole

enterprise consists of soliciting consumers, informing them
that they have won a major award, and then requesting money
for the sale of junk merchandise that is valued at

^

substantially less than the amount requested from the
consumer.
38. Defendants1 representations that consumers will
receive desirable "major awards" upon payment of sums ranging
from $299 to $3,999 are made with the sole purpose of
obtaining from consumers large sums of money that greatly
exceed the value of the promised merchandise.
39. Defendants do not provide the consumer with a
contract or any other document which sets forth the terms of
the consumer’s purchase of the "Executive Gift Pack".
Defendants also do not provide consumers with notice that they
have the right to cancel their purchase of Defendants'
products within three business days of the date of the
transaction.
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40. Defendants are currently actively soliciting
consumers throughout the 11.S. 'to participate in their
"promotion" from their locations in Auburn and Scarborough.
COUNT ONE
(Misrepresentations)
41. Plaintiff repeats, realleges, and incorporates herein
by reference paragraphs 1-40 of this Complaint.
42. Defendants' conduct as described in this Complaint
constitutes acts and practices of misrepresentation in
violation of 5 M.R.S.A. § 207 and 32 M.R.S.A. § 4671,
including, but not limited to, misrepresentations that:
a.

consumers have won a "major award" and are

i
"guaranteed11 one of the five "fabulous" prizes which Capital
Advertising, Inc. offers;
b.

the major award or top prize is an item of

substantial value;
c.

the items in the gift pack purchased by consumers are

of greater or equal value to the money paid by consumers;
d.

consumers will be held out as customers of Capital

Advertising, Inc. in various national magazines; and
e.

Defendants will send any one of the five major awards

including $5,000 and $2,500 in cash.
43. Defendants' conduct as -described herein is
intentional,
44. Defendants' conduct as described in this Complaint
constitutes unfair and deceptive acts and practices in
violation of 5 M.R.S.A. § 207 and 32 M.R.S.A. § 4671.

i
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COUNT TWO
(Failure to Provide Contract and
Notify Consumers of Three-day Right to Cancel)
45. Plaintiff repeats, realleges, and incorporates herein
by reference paragraphs 1-44 of this Complaint.
46. Defendants' practice of failing to provide a contract
that contains the requirements set forth in 32 M.R.S.A. §
4662, as set forth in paragraph 39 of this Complaint
constitutes acts and practices of unfair and deceptive conduct
in violation of 32 M.R.S.A. §

4662 and'5 M.R.S.A, §

207.

47. Defendants' conduct as described herein is
intentional.
COUNT THREE
(Repeated Harassing Telephone Calls)

-

48. Plaintiff repeats, realleges, and incorporates herein
by reference paragraphs 1-47 of this Complaint.
49. Defendants' practice of making numerous and repeated
telephone calls to consumers, who refuse to send money to
Defendants as described in paragraph 27 of this Complaint,
constitutes acts or practices of unfair and deceptive conduct
in violation of 5 M.R.S.A, § 207.
50. Defendants' conduct as described herein is
intentional.
RELIEF REQUESTED
Plaintiff requests this Court to enter the following
relief;
1.

Enter a permanent injunction enjoining Defendants,
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their agents, assigns, successors, or anyone acting under
their control from:
A.

'

*

Violating any provision of the Unfair Trade

Practices Act, 5 M.R.S.A. § § 206-214; and
B. Violating any provision of the Consumer
Solicitation Sales Act, 32 M.R.S.A. § § 4661-4670.
2.

Order Defendants to provide an accounting of the

name, address and amount of money paid by each consumer who
sent money to Defendants in response to their solicitation.
3.

Order Defendants to pay restitution to each consumer

who sent money to Defendants in response to their solicitation.
4.

Order Defendant to pay to the Department of the

Attorney General the costs of suit and investigation,
including attorneys' fees.
5.

Order Defendants to pay to the Department of the .

Attorney General, pursuant to 5 M.R.S.A. § 209, civil
penalties in an amount not to exceed $10,000 for each
intentional violation of 5 M.R.S.A. § 207.
6.

Order such other relief as may be necessary to

ameliorate the effects of Defendants' unfair and deceptive
practices.
I solemnly affirm upon knowledge, information and belief
that the facts set forth in this Verified Complaint are true
and that I believe those facts to be true.
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Dated :
MICHAEL E.'CARPENTER
ATTORNEY GENERAL

STEPHEN L. WESSLER
Deputy Attorney General
AMY M. HOMANS
Assistant Attorney General

COLLEEN J . QUINT
Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 626-8800
STATE OF MAINE
KENNEBEC, SS.
Personally appeared before me the above named Colleen J.
Quint and swore upon information and belief that the facts set
forth in the Verified Complaint are true and that she believes
them to be true.

Notary Public/Attorney at Law
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Exhibit 1

Hello, (customer). This Is (your name) with Capital Advertising, the
Executive Gift Distributors in Auburn Maine, How are you today? .The
reason for my call is you were contacted recently about the Awara pgfo?nn-|cand you sent in your registration fee, that's were the cash was to be
awarded. DO you recall?
Well anyway, the promotion Is active and the major awards are being
registered and going,out. It does state quite clearly here that you are to
receive one of the top awards, SO CONGRATULATIONS!!!!!!!!
^

Go grab a pen and paper________I'll hold on. Got it? My name is
and my Company name is Capital Advertising. Please makè a
note of the awards involved.
O.K.Ü! The top Cash Award is $5,000.00 if awarded to you, It will be

coming to you in The form of a cashier's check. Do you use a middle

name? And the correct spelling of your last name I s _________ .______.
Is that correct? O.K. that's the top cash award.

The Second Award is a 10K Diamond and Sapphire Bracelet, all
^ g e n u in e . That's the top jewelry award..
;aCfrrj--.-L_
Number 3 is our top Appliance Awardjwhich is a 25" Panasonic ■
Television, Everything is state of the art!!
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Number 4 Is a complete Audio Home Entertainment System, the whole'*?!?
nine yards. Top of the line!!! cn - pua? CeiM.im,,Tui^T^o
Fm/FM
Number 5, the last award, is $2,500.00, also in the form of a cashier's
check.
Because you were chosen for this promotion, you are guaranteed!
to receive one of those five. How's that sound? Now, what the company
wants from you (customer) is a picture of yourself with your major award
and the right to print that In our advertisements, similar to those you've
seen with Ed McMan . , . Follow me? In other words, if-you were to receive
one of those cashier's checks, It may appear In our annual advertisement.
And on the bottom of our advertisement will be a perforated entry
form, inviting people to fill it out and send It In for next years promotion.
See, what we re doing is building a mailing list for the next year... Follow
me?
O.K. Let me.-back up a Little bit, You know when any promotion is get
ting started through the sales department, the reason they have these
promotions is to generate business. The salesmen usually do tell you a few
of the major awards, like the $5000.00 andmnaybe a car or something.
Then they stick In a smaller gift, like a microwave oven or a cordless
ohone, That's what the majority of people wind up with obviously, Well,
oecause the promotion Is
there are no smaller gifts. There's just the
Major Awards....
Beriot
Now, (customer), I want you to understand that I need your picture
with the major award you receive. You're not camera shy.
'
Are you (customer)?

O.K. Good. Second of atf) we do need an invoice, to show that these
major awards went to an erctive customer and not someone's friend or
relative in the firm her e. S o we simply send you a variety pack of our
most popular gift items. The Executive Gift Pack your cost on that will be
just $649.50 and that's all. Can you handle that comfortably? Right along
with your order will be your major award, within about 21 working days.
And like I said, your picture may be placed on a single page advertise
ment and would only appear in respectable magazines like COSMOPOLI
TAN, VOGUE, PEOPLE and magazines of that caliber. Is that acceptable
to you? GOOD!! Take down my address.
ONE AUBURN CENTER, AUBURN, MAINE SUIT 203, ZIP 04210. Make sure you
write this down because of the timing and paperwork, I'm going to tell you
exactly how we work this for you.
(GO TO DROPS - PUT ON HOLD IF CAN'T AFFORD.)!!!!!!!!
4-U C-t\U.i

cKvcAp. L

I'm going to have ra ^ e essitegy call you back, to help you arrange for
one of these overnight couriers, probably Federal Express, to be out there
within the next two hours. You'll Be there right?!! Make your check pay
able to CAPITAL ADVERTISING. Again the amount is only ^649.00, and
that's all. Put your check in an envelope. Please make sureyou put. it to
my"attention,' because'fm going to handle"this personrdti7r~ytil7T6Trddfit5ia~
orobably the most important thing, write-this number down (w^gg-E Read It
oack to me please (wait), GREAT!! That’s your insurance number. It has
"o go on your cpeck in the memo line. You see, your check comes back
to the office tomorrow morning, my secretary will enter everything into the
company's system and then I will insure the award for you. Sometime in
the next couple of days someone in the shipping department will give you
a call. We don't want any mistakes; You need to allow us about 21
working days until you receive everything. It will be delivered pre-paid.
All you have to do is sign for it.
,
You've got my number right? (Wait, if not, give the number again.)
Promise me something, will you? When you see what you'll be receiv
ing I want you topick up that phone and call me so I can hear the smile
on your face, FAIR ENOUGH?!!r
Ana of course, if you ever need anything, please call O.K,?
Now, all I need at this time is your final authorization to register the
award in your name and process everything for shipment. DO i HAVE
THAT? (If yes) FANTASTIC AND CONGRATULATIONS!!! (Wait) THANK YOU
(go to button up) (if not, go to rebuttals and/or drop)
BUTTON UP/POST CLOSE
Now, (customer), You sound like a nice'person, and you're obviously
able to make a good business decision, but,.,, you know, I speak to a few
nice people every year in regards to the major awards, and believe it or
not, some people take such a liking to me that, rather than hurt my feeL
ings, they say yes, when they really mean no. Before I go through two
hours of paper work, because I really don't need thepractice, if there's
one chance in a thousand that you're not going to send the check, don't
be nice to me, tell me right now. -

OBJECTIONS & REBUTTALS

NO MONEY

Well_____ _ if money is a bit tight for you, this couldn't
come at a better time, i mean FIVE THOUSAND
DOLLARS is not a lot of money, it's not going to •
change your life-style any, but it sure would help,
wouldn't it?

TRUST

________ I'll never lie to you or misrepresent anything
to you for any monetary gain for myself or my
company. I just don't believe in that. If I didn't know,
you would be happy with what you're getting, I
wouldn't be on the phone with you right now. What
you'll be receiving, you'll DEFINITELY be happy with,
anybody would. So let the promotion fall into place
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or at least a friend, of Capital Advertising for life, I
guarantee it, FAIR ENOUGH? (IF YES, GO TO CLOSE)
GUARANTEE

Obviously, I'm not allowed to disclose which of the
awards you're to receive. I wouldn't jeopardize my
position for anyone. But I can tell you this, what you'll
be receiving, you'll DEFINITELY be happy with,
anybody would. You did very well in this promotion.

WHAT'S THE CATCH / HOW MUCH IS THIS GOING TO COST ME?
Well, I will ask you for a small invoice, but that's not the
important thing. What is important, is that because
you are guaranteed one of these major awards.... we
may have to use your picture in major magazine
advertisements with the item you receive. But I can
assure you, that these advertisements will ONLY
appear in respectable publications, like Vogue,
Cosmopolitan or people. You don't have any
objections to that do you?

SKEPTICISM

JUSTA
CONTEST

I can appreciate your skepticism______ all that tells
me, is I'm speaking to an intelligent person. So let's
speak intelligently. We're not asking you to reach into
your back pocket and send us a bunch of money,
and hope you get an award. There is no hope or luck
involved In this promotion. That's the beauty of this
promotion, Is It has been pre-determlned that
you______are guaranteed to receive one of the 5 top'
awards In the largest promotion In our company's
history. So do yourself,a favor, let the promotion fall
into place for yourself, and when it's.all said and done
you'll be calling me back to say thanks. FAIR ENOUGH?

__,____ If this were just a contest or drawing, I wouldn't
b fi on tho phono w nstlng yo ur tim e. You are

.

absolutely guaranteed one of the five major awards,
as I already stated rand, lets say, for instance you get
the fifth award, the $2,500,00 dollar cashier's check,
granted, it's not going to put you on easy street, but It
is certainly worth a small order and a picture, so take
the package and get your award so 1can get your
photograph. FAIR ENOUGH?
f
WHY DO I HAVE
TO BUY
_____ the company asks you to place an order for
two reasons, one, we couldn't use your picture saying
that you are a customer of ours if you really aren't,
and two, the most Important reason, Is because your
not taking any chances. You are guaranteed a major
award. You cant loose. FAIR ENOUGH?
HARD EARNED
MONEY

___ _, I wouldn't ask you to part with your hard eared
money without the knowledge that you money Is
being well spent, That's why my company puts you
award right In the box along with our top of the line
executive gift products, and the beauty of It all Is that
not one more penny leaves your pocket, There are-no
hidden charges In our promotion. We pay all.
shipping, handling, freight and insurance. It all comes
out to you by U.P.S. Pre-paid. FAIR ENOUGH?

WE STAND BEHIND EVERYTHING
we stand behind everything we say and everything we
. send out 100%. If there's's any problem at all, call our toil
free number and we'll do whatever it takes to make it right.
FAIR ENOUGH?
NO MONEY BACK GUARANTEE
How would It look when one of our customers receives a
$5,000,00 cashier's check, and told everyone that we gave
him/her a great award but he/she sent the product back.
We can't give you a money back guarantee because
you're guaranteed a major award, but let's say this, if
you're not happy for any reason, give us a calf and we'll do
whatever it takes to make you happy. FAIR ENOUGH?
OVER THE PHONE
You watch TV. and I'm sure you see the commercials where
you can call an 800 number and order merchandise over
the ohone end ssnd in o ch0 ck or mon^/ nrrjor Thp
reason you can safely deal with those companies, as well
as this one, is your check is a legal receipt and fully
protects you as a customer to receive your product and
your award. FAIR ENOUGH?
‘.
HOW CAN YOU AFFORD TO GIVE OUT MAJOR AWARDS
_____ the best way I can make sense of this is to explain it
this way. Let's say you get the $5,000.00 dollar cashier's
check, a picture of you and your award in my catalog will
sbring me a hundred new customers who spend an average
of a thousand dollars each, that's 100,000 dollars, Then It's
well worth my effort to give you. one of these five awards, I
only ask two things, enjoy the award and give me your
word that I'll get a good clear picture for my catalog.
FAIR ENOUGH?

